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Is a true merger of equals an illusion? 
Glynne Stanfield, Partner at the international law firm Eversheds LLP

The pros and cons of collaborations and 
mergers in Higher Education (HE) are wide-
ly discussed. The Leadership Foundation, 
London, have launched a series of Stimu-
lus Papers, a new publication initiative. One 
of the first Stimulus Papers provides new 
background to this topic and is entitled ‘Col-
laborations and mergers in Higher Education 
– lessons learned and future prospects’. The 
Stimulus Paper examines what might happen 
in the context of collaborations and mergers 
in HE in the United Kingdom (UK) over the 
next few years, including an examination of 
the drivers for change. However, the interna-
tional debate surrounding HE might also take 
some useful thoughts from the paper.

The paper’s main focus is on collaborations and 

mergers between public institutions, but it also 

covers the role of the private sector where rel-

evant and deals with the law in England only.  It 

is also relevant to Scotland, Wales and Northern 

Ireland but they each have their own differences 

(sometimes subtle).

One party takes over
Mergers in the UK have been driven by various 

factors including a desire to improve the stand-

ing of an institution (eg the creation of the Uni-

versity of Manchester from the Victoria University 

of Manchester and UMIST – where the interna-

tional standing of the successor institution is now 

higher than that of either of the predecessor in-

stitutions), to create an institution where there is 

perceived to be an unmet need (eg the University 

of Cumbria), or financially driven (eg Wye College 

being merged with Imperial College). It is a tru-

ism, of course, to say that there is no such thing 

as a true merger of equals; the reality is usually 

one party takes over or subsumes the other.

In addition to mergers there have been some 

significant collaborations in the HE sector, again 

usually involving public sector partners. For ex-

ample, the creation of the federal structure of 

the University of Roehampton, the UCL/Yale link 

and the Cambridge MIT Institute.

The common factor between all mergers and 

collaborations is that they enable institutions 

to fulfil their mission better; sometimes the ar-

rangement is opportunistic or sometimes more 

proactively planned. A pivotal question is: What 

models may be used for a merger or collabora-

tion? As a matter of legal theory there are only 

three ways in which one institution can interact 

with another: first, on a contractual basis; sec-

ond, on the basis of setting up a legal entity; and 

third, merging or taking over the other. Within 

each of those categories there are numerous 

ways in which those parties can construct their 

arrangements with each other. There is no dif-

ference in the ability of public sector institutions 

to interact as compared to private institutions.

Contractual basis
The main advantages of a contractual arrange-

ment are that it is a flexible and dynamic struc-

ture which is relatively straightforward, quick and 

easy to set up. Its main disadvantage is that: it 

does not limit the liability of the parties to the 

contract save to the extent that one party may 

seek to pass obligations to the other under the 

contract. Unless drafted well, a contract can be 

imprecise and vague in its nature and scope. Any 

lack of clarity in the nature and extent of the joint 

venture could cause difficulties for the parties.

Legal model
When setting up a legal entity the main advan-

tages are that: legal entities can be quickly set 

up and they have limited liability. In addition, the 

legal entity could be charitable and therefore at-

tract favourable tax treatment and there are var-

ious ways for the parties to be involved (through 

membership of the board or ownership). Legal 

entities are recognised by funders as a good 

vehicle for raising finance and it ring-fences li-

abilities. Finally it may provide a mechanism to 

employ staff or engage with students on differ-

ent terms to that which apply to the owners.

Its main disadvantages are that: it is more dif-

ficult to set up than a contract and can be more 

difficult to unwind. Legal entities normally cost 

more and they may add to administration and 

burden on the parties. The last point is that the 

legal entity may bring additional legal obligations 

depending on the legal form that is established. 

Mergers
Mergers are bespoke to the institutions involved 

so it is not possible to generalise on their ad-

vantages and disadvantages. However some of 

the key issues to be resolved in any merger are: 

who will occupy the senior posts following the 

merger? Failure to agree this or the mechanism 

for their appointment will undermine the merger 

talks. What will be the makeup of the governing 

body of the merged institution and the identity or 

mechanism of appointment of the chair? Lastly, 

the parties will need to ensure that they are 

working towards the vision and mission of the 

merged institution rather than acting in the inter-

ests of the predecessor.
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The full version of the Stimulus Papers as free downloads: http://www.lfhe.ac.uk/publications/lfresearch/index.html/


